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2002698Federal Advisory Committee Act
W h a t i s t h e F e d e r a l A d v i s o r y C o m m i t t e e Act?
T h e F e d e r a l A d v i s o r y Commi t t e e A c t ( F A C A ) o f 1972, ( P u b l i c L a w 92-463, 5 U . S . C . , A p p ) contro l s t h e
exi s tence and operation of groups that advise F e d e r a l Executive agencies. Congress enacted FACA to
enhance p u b l i c a c c o u n t a b i l i t y o f advi sory commit t e e s , p r o t e c t against undue i n f l u e n c e o f special
i n t e r e s t s , a n d reduce w a s t e f u l e x p e n d i t u r e s o f p u b l i c f u n d s .

W h a t t y p e o f g r o u p s a n d a c t i v i t i e s does F A C A a p p l y t o ?
FACA a p p l i e s to "advisory committees." A d v i s o r y C o m m i t t e e s are groups o f pr iva t e i n d i v i d u a l s who
gather to advise the government. T h e y are o f t e n groups of e xper t s who o f f e r t e chni ca l advice or provide
nongovernment opinion on crucial issues. The FACA d e f i n e s advisory committee to mean "any
commit t e e , board, commission, c o u n c i l , c o n f e r e n c e , p a n e l , task f or c e or other s imilar group, or any
sub c ommi t t e e or other subgroup t h e r e o f . . . which is: (A) E s t a b l i s h e d by statute or r e o r g a n i z a t i o n p l a n ,
or (B) E s t a b l i s h e d or u t i l i z ed by the Pre s id en t , or (C) Es tab l i sh ed or ut i l ized by one or more agencies , in
the i n t e r e s t of ob taining advice or r e c o m m e n d a t i o n s for the P r e s i d e n t or one or more agencies or o f f i c e r s
of the F e d e r a l Government , e x c e p t that such term e x c l u d e s , .. any committee which is c omposed w h o l l y
of f u l l - t i m e o f f i c e r s or e m p l o y e e s of the F e d e r a l Government."
T h e r e are some re s tr i c t ions on the a p p l i c a b i l i t y of FACA f o u n d wi thin FACA i t s e l f and al so in other
laws, S u c h as the U n f u n d e d Manda t e s Reform Act of 1995. In a d d i t i o n , General Servi c e s A d m i n i s t r a t i o n
( OS A), the agency which has been d e l e g a t e d r e s p o n s i b i l i t y for carrying out the f u n c t i o n s of FACA, has
i s sued r e g u l a t i o n s and guidance on the a p p l i c a b i l i t y of FACA f o u n d in 41 CFR §§ 101-6.1001 to
101.1035, The f o l l o w i n g i s a brie f summary of cri teria to determine if FACA a p p l i e s and e x c e p t i o n s to
me criteria. T h i s is a very general l i s t i n g , which is not in t ended to d e f i n e when FACA a p p l i e s , but rather
to give general i n f o r m a t i o n about F A C A . For a more comprehensive analys i s , contact the Sol i c i t or ' s
O f f i c e o r R e c l a m a t i o n ' s Commit t e e Management O f f i c e r , Proper ty and O f f i c e Service s . D-7924.

F A C A A P P L I E S T O F A C A DOES N O T A P P L Y T O
A "group"; for e xampl e a roundtab l e .

G r o u p must consist of members o u t s i d e
of F e d e r a l Government , tor e x a m p l a ,
members of the p u b l i c , members of trade
associations.

A d v i c e or r e commendat ion sought f r o m
the g r o u p . For e x a m p l e , a consensus i s
be ing s ough t .

E s t a b l i s h e d or u t i l i z e d by F e d e r a l
G o v e r n m e n t .

• M e e t i n g s wi th a s i n g l e i n d i v i d u a l ,
• M e e t i n g s where advice or o p i n i o n s of Individual attendees are s ought .
• M e e t i n g s c ompri s ed w h o l l y o f M l - t i m o F e d e r a l employee s .
• M e e t i n g s between F e d e r a l o f f i c i a l s and e l ec t ed o f f i c e r s o f S t a t e , l o c a l , and

t r i b a l governments r e g a r d i n g F e d e r a l programs e s t a b l i s h e d p u r s u a n t t o p u b l i claw that share I n t e r g o v e r n m e n t a l r e s p o n s i b i l i t i e s .
• M e e t i n g s with local civic groups whose pr imary f u n c t i o n is that of r ender ing a

p u b l i c service wi th r e spe c t to a F e d e r a l program.
• M e e t i n g s with g r o u p s for the p u r p o s e of e x changing facts or ( n f o r m a f i b n .
• M e e t i n g s w i t h g r o u p s t h a t p e r f o r m p r i m a r i l y op era t i ona l f u n c t i o n s .
• M e e t i n g s w i th p e r m i t t e e or c on trac t or s to di scus s routine mat t er s d i r e c t l yr e l a t e d to the p a r t i c u l a r p e r m i t or contract
• S t a l e or local g r o u p e s t a b l i s h e d TO advi s e S t a t a or local o f f i c i a l s .
> M e e t i n g s i n i t i a t e d by a g r o u p to p r o v i d e the group's view (not lo be used

r e c u r r e n t l y of as a p r e f e r r e d saurca of advi c e).
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W h a t i s required i f F A C A a p p l i e s ? ^
If FACA a p p l i e s to your pro c e s s , then i t requires several t h i n g s , some of which are:

• C o m m i t t e e s must be chartered b e f o r e they can meet or conduct any business. A d v i s o r y
c o m m i t t e e s can be created o n l y when they are e s s en t ia l to the p e r f o r m a n c e of a d u t y or
r e s p o n s i b i l i t y .

• The c o m m i t t e e m e m b e r s h i p must be ba lanced in terms of the p o i n t s of view r epr e s en t ed .
• The commit t e e must remain o n l y adv i s ory , and the d e t e rminat i on of ac t ions and p o l i c y must

remain w i t h the agency.
• The c ommi t t e e must p u b l i s h a not ice of all mee t ing s , and ensure they are open to the p u b l i c , and

a l l o w in t e r e s t ed per sons to a p p e a r b e f o r e or f i l e s t a t e m e n t s wi th the committee , s u b j e c t to
reasonable rules e s t a b l i s h e d by admini s trator .

• The commit t e e must record d e t a i l e d minutes and make a v a i l a b l e t r a n s c r i p t s of the m e e t i n g s , at
on ly the actual cost of d u p l i c a t i o n .

• A l i m i t a t i o n on the c o m p e n s a t i o n paid to commit t e e members a p p l i e s .
R e c l a m a t i o n ' s C o m m i t t e e Management O f f i c e r , D-7924, wil l ass i s t you in charter ing the c o m m i t t e e and
ob ta in ing necessary a p p r o v a l s .

f
A p p l i c a t i o n o f F A C A t o A D R proces se s
FACA may a f f e c t your a c t i v i t i e s in a l t e r n a t i v e d i s p u t e re so lu t ion ( A D R ) processes, p a r t i c u l a r l y when
n e g o t i a t i o n and f a c i l i t a t i o n are used to gather p u b l i c input for decisionmaking. ADR processes such as
m e d i a t i o n , when used to r e so lve a s p e c i f i c d i s p u t e between Reclamation and one or more part ie s , are not
for the p u r p o s e of o b t a i n i n g advice or recommendat ions , even though a med ia t i on event requires
"consensus" by the panics in order to resolve the d i s p u t e . A l s o , the A d m i n i s t r a t i v e D i s p u t e R e s o l u t i o n
Act s p e c i f i c a l l y a l l o w s for some ADR processes to be conduc t ed in c o n f i d e n c e , a l t h o u g h p o t e n t i a l l y
adverse consequences of s h i e l d i n g d i s c u s s i o n s f r o m the pub l i c should be c a r e f u l l y we ighed .

W h e r e to go for more i n f o r m a t i o n
The GSA has been d e l e g a t e d r e s p o n s i b i l i t y for carrying out the f u n c t i o n s o f FACA and has p u b l i s h e d
r egu la t i on s and guidance on FACA in the Code of Federal Regulations (41 CFR 101-6). The Department
of the I n t e r i o r has g u i d e l i n e s p u b l i s h e d in the D e p a r t m e n t a l Manual , 308, DM. R e c l a m a t i o n has a
d i r e c t i v e in the R e c l a m a t i o n M a n u a l , ADM 01-01, and has a Commi t t e e Management O f f i c e r , l o c a t e d in
the M a n a g e m e n t S e r v i c e s O f f i c e , D-7924. The Commi t t e e Management S e c r e t a r i a t , an o r g a n i z a t i o n
created by FACA to e v a l u a t e and moni tor c o m p l i a n c e w i th FACA, maintains an e x c e l l e n t web s i t e , which
i n c l u d e s th e l a w , r e g u l a t i o n s , l e g a l o p i n i o n s , etc. T h e i r s i te i s f o u n d a t:
h t t p : / / p o l i c y w o r k s . g o v / o r g / m a i n / m c / l i n k i t . h t m .

D-2



J A N - 1 1 - 9 9 M O N 02:24 P M F A X N O . P , 0 4

D e c i d i n g if FACA a p p l i e s in a given d i s p u t e is a c o n f u s i n g and d e v e l o p i n g area of law, so it is i m p o r t a n t
that you contact th e Sol i c i t or ' s O f f i c e o r R e c l a m a t i o n ' s Commi t t e e Management O f f i c e r , D-7924, t o
de t ermine i f F A C A a p p l i e s t o your s i tua t i on .
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